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MEMORANDUM TO ACCOMPANY MODEL LAW FOR STATE INCOME TAX CREDITS
FOR PLACING IN SERVICE ELECTRIC VEHICLE CHARGING STATIONS

There is a strong consensus in the scientific community that profound changes are
occurring in the world’s climate; that these changes are due in large measure to human activities;
and that the consequences of unchecked climate change pose grave risks to the environment,
human health and socioeconomic stability. See, e.g., “Climate Science Special Report, Fourth
National Climate Assessment,” (the “National Climate Assessment”’) which was released by the
federal government on November 17, 2017 (“Earth’s climate is now changing faster than at any
time in the history of modern civilization, primarily as a result of human activities.”)! The
symptoms of climate change are now readily apparent: average global temperatures are increasing
inexorably, sea levels are rising measurably, glaciers are retreating, arctic sea ice is disappearing,
ocean waters are warming, permafrost is thawing, record droughts are occurring, wildfires are
becoming more intense and storms are becoming more severe.”?

The U.S. is not immune to such impacts. Recent years have seen record wildfires break out
in the west, unprecedented flooding in the mid-west and devastating storms along our coasts. Over
the longer term, reports published by NASA, Columbia University, and Cornell scientists in 20153
and 2016* predict that “megadroughts” (i.e., droughts of the depression-era “dust bowl”
magnitude, but lasting for decades) “could become commonplace” in the southwest and U.S. plains
states “if climate change goes unabated.” It is predictions such as these that have led the 2019
report of the World Economic Forum to identify the “failure of climate change mitigation and
adaptation” to be one of the top risks facing society — ahead of weapons of mass destruction, cyber-
attacks, terrorism and the increasing scarcity of potable water.®
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The December 12, 2015 Paris Agreement aims to avoid the worst impacts of climate
change by holding the increase in average global temperatures to “well below 2°C above pre-
industrial levels” with efforts “to limit the temperature increase to 1.5°C above pre-industrial
levels.”” Achieving these goals will be a daunting task, requiring that greenhouse gas emissions
from industrial countries like the U.S. be reduced by about 80 percent by 2050. Reductions of this
magnitude will take a colossal effort by virtually all levels of government in the U.S. and all sectors
of the economy.

A book published by the Environmental Law Institute, entitled Legal Pathways to Deep
Decarbonization in the United States (Michael Gerrard & John Dernbach, Eds., ELI 2019)
(“LPDD”)®, has identified more than 1000 legal strategies that can be taken to achieve dramatic
greenhouse gas emission reductions in the United States. Many of those pathways are focused on
shifting transportation fuel sources in the U.S. away from fossil fuels, at a level that would result
in the deployment of approximately 300 million alternative fuel vehicles (“AFVs”) — particularly
electric vehicles (“EVs”), plug-in hybrid electric vehicles (“PHEVs”) and hydrogen fuel cell
vehicles (HFCVs”). “The goal is to shift 80%-95% of the miles driven from gasoline to lower
carbon energy sources like electricity and hydrogen.”®

The importance of achieving this goal is readily apparent: in the United States the
transportation sector accounts for 28% of the total energy consumed, 72% of petroleum usage and
about a third of GHG emissions.® Cars and trucks use about half the total energy consumed by the
transportation sector, which also includes trains, subways, planes, ships and other water craft.

The lack of adequate charging infrastructure stands as a major impediment to the
widespread adoption of electric vehicles. According to experts “[c]Jonsumer reluctance towards
EVs ... arises from the limited range of the battery pack. The nearest charging station may be
prohibitively far, or its wait time far too long. With no charging nearby. . . EV drivers could
become stranded.”'! The proliferation of electric vehicle charging stations -- in residential,
commercial, governmental and industrial locations — is essential to addressing such “range
anxiety” issues and promoting the expanded consumer acceptance of electric vehicles. One
pathway towards achieving this goal is for state legislatures to enact legislation providing a tax
credit to offset a portion of the cost of installing electric vehicle charging infrastructure.
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Currently, the federal government provides a credit against federal income tax for 30% of
the cost of an electric charging station for residential and commercial applications. However, that
credit is scheduled to expire on December 31, 2021. Whether or not the federal tax credit program
IS renewed, States have a critical role to play in sparking the robust development of electric vehicle
charging infrastructure nationwide.? The model law would establish a credit against state income
tax and further incentivize the development of EV charging infrastructure in the state.

The model law provides for different levels of tax credits, as follows: (i) up to a 20% credit
for the cost of the purchase and installation of new electric vehicle charging equipment that is at
least a “Level 2” charger,'® without restriction on use or location; (ii) up to a 30% credit for the
cost of the purchase and installation of new electric vehicle charging equipment charging
equipment that is at least a “Level 2” charger and is made available to the public; and (iii) up to a
35% credit for the cost of the purchase and installation of new electric vehicle charging equipment
that is at least a “Level 2” charger, and is made available to the public and located along a critical
travel corridor designated by the tax administrator in consultation with the state’s transportation
commissioner. (The credit amounts set forth in the model law are suggestions only, and would be
at the discretion of state legislatures.)

The model law directs the state tax authority to promulgate implementing regulations, and
in doing so to consider measures (including the scaling of tax benefits within the limits set forth in
the statute) to encourage the installation of equipment that: (i) is capable of providing DC fast
charging along critical travel corridors; (ii) has features making it convenient for use by the general
public; (iii) is co-optimized with other electric vehicle charging networks; and (iv) is capable of
tracking time of use or otherwise designed to benefit the electrical grid. The regulations must also
include provisions for the recapture of credits allowed for publicly available charging stations and
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stations located along critical corridors in the event that those chargers are removed from service
within one year after initial installation. The credit program under the model law terminates on
December 31, 2030.



