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This memorandum relates to the MODEL STATUTE REQUIRING INDIRECT SOURCE 

PERMITS FOR NEW OR EXPANDED FACILITIES GENERATING SIGNIFICANT 

VEHICULAR TRAFFIC. 

 

 
Introduction 

This model bill aims to reduce the pollution generated by new indirect sources, which are 

facilities and other developments that attract or produce increased vehicle traffic and other 

mobile sources of pollution.1 Indirect sources can include highways, e-commerce distribution 

centers and warehouses, shopping centers, and other large facilities. Whether viewed in isolation 

or in conjunction with other sources of pollution in the area, indirect sources can have 

detrimental health effects on those who live, work, attend school, or recreate nearby. 

While an indirect source itself may not be a significant source of emissions, the mobile 

sources that it attracts can increase air pollution in the surrounding area. For example, a 2020 

study found that the opening of a large delivery warehouse increased truck and vehicle traffic in 

the surrounding area by up to 40 percent, with observed increases in air pollution and noise as a 

result.2 The project’s environmental assessment failed to identify areas where traffic increased, 

underestimating the impact of the new facility on the surrounding neighborhoods. 

High-traffic facilities and major roadways are disproportionately located in low income 

communities and communities of color,3 which are also more likely to be burdened by other 

sources of pollution and public health stressors.4 Overlapping environmental, social, and 

socioeconomic factors can limit the ability of some communities to engage fully in public 

decision-making processes that can influence where environmental hazards are located.5 While 

these communities are more likely to be burdened by pollution, residents are more likely to 

suffer from medical conditions that increase susceptibility to the negative health effects of 

pollution.6 The legacy of racism, income inequality, and marginalization exacerbates these 

effects. Limited access to essential services like affordable housing, quality healthcare, clean 

water, and reliable home heating and energy, combined with obstacles to social and economic 
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mobility, increase a community’s susceptibility to environmental harms and toxins.7 Exposure to 

the pollutants generated by indirect sources contributes to a number of serious negative health 

effects, including childhood asthma, impaired lung function, cardiovascular disease, and 

premature death.8 

As e-commerce continues to expand and the demand for new warehouses and distribution 

centers increases, emissions from shipping trucks, last-mile delivery vehicles, and other polluting 

sources pose an increased risk to communities located near this expanding infrastructure.9 As a 

result, greater attention must be paid to the siting of facilities that can draw hundreds of 

additional vehicle trips to the surrounding area each day.10 By requiring a permit for the 

development of a new indirect source in or near a designated environmental justice area, this 

model law increases government review and creates new opportunities for community 

engagement in the siting of these facilities. 

 
Functions of the Bill 

In order to reduce pollution from indirect sources, this bill imposes new permitting 

requirements on the construction or expansion of facilities and other developments that are likely 

to attract significant traffic in designated environmental justice areas, which are discussed in 

more detail below. The bill’s definition of “indirect source” captures major roadways and 

facilities with on-site parking exceeding specific thresholds, which are used as a proxy for the 

amount of vehicle traffic that the source is likely to generate. 

In order to apply for an indirect source permit from the state’s environmental protection 

agency,11 an applicant must submit detailed information about the proposed construction or 

expansion, including estimates of vehicle traffic in and around the site, an air impact assessment 

evaluating the emissions associated with the indirect source, the locations of nearby community 

gathering places, and estimates of additional development that may result from the project. The 

bill includes bracketed placeholders for legislators to specify the radius that the application must 
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cover when providing information about the area surrounding the site. A minimum of 

one-quarter mile is suggested,12 although legislators may wish to extend this distance based on 

the needs of their jurisdiction. 

As part of the application process, the applicant must also provide a description of the 

steps they are taking to or plan to take to reduce the environmental impact of the project, and the 

agency or local residents may also request that the applicant meet with the agency to discuss 

methods for further reducing the project’s impact. Because the agency is empowered to impose 

conditions on the issuance of the indirect source permit, these provisions enable the agency to 

understand the scope of the proposal’s impact and develop tailored solutions for mitigating 

emissions from the project, which could include a requirement that the applicant abide by the 

impact reduction plans described in its application. The agency should also consider conditions 

to improve the facility’s engagement with affected communities, such as regular public meetings. 

In some cases, permit conditions can have constitutional implications, which are discussed in 

more detail below. 

Each permit application is also required to go through a public comment period lasting a 

minimum of 90 days and including at least two public meetings. The bill includes provisions to 

ensure that this process is inclusive and accessible to members of the public who are most likely 

to be impacted by the project under consideration. The agency is required to consider and 

address the input received through this process in its final decision. 

In approving any permit application, the agency is required to make at least one of two 

specific findings regarding the impact of the proposed project on the nearby environmental 

justice area. First, the agency may approve the permit if it finds that emissions from the indirect 

source will not exceed certain thresholds. The bill includes baseline thresholds for this provision, 

which legislators may consider raising based on the environmental and public health needs of 

their jurisdiction. These thresholds should also be periodically reevaluated to reflect 

developments in pollution control technology and scientific understanding of the health risks 

associated with exposure to air pollutants. 

Alternatively, the agency may approve the permit if it determines that the indirect source 

is necessary for the public interest of the environmental justice area and no suitable alternative 

exists. In making the public interest determination, the agency can take into account whether the 

benefits of the indirect source to the impacted community will outweigh the negative 

environmental impacts it generates. The agency may also consider the existence of a community 

benefit agreement as evidence that the indirect source is necessary for the public interest. 

However, in instances where the agency is considering the expansion of an existing indirect 

source, it may also consider failure to abide by an existing community benefit agreement to be 

evidence that the expansion is not necessary for the public interest. This provision is designed to 
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prevent the permitting of burdensome development based on vague promises of potential 

benefits for the area. 

 
Environmental Justice Area Definition 

This bill uses the term “environmental justice area” to designate areas that are known to 

experience or are likely to experience disproportionate environmental hazards, as well as 

communities that may face increased obstacles to participating in public decision-making 

processes.13 Only indirect sources that are to be located in these areas are subject to this bill’s 

permitting requirements. The bill’s definition of “environmental justice area” is critical to 

ensuring that the benefits of the bill flow to the communities most at risk of carrying a 

disproportionate pollution burden. 

To that end, the definition uses four criteria to identify qualifying areas: 1) areas that 

qualify based on a single demographic factor that is closely tied to increased risk or decreased 

public participation; 2) areas ranking highly on national indices of susceptibility to 

environmental pollution; 3) lands of federally recognized tribes; and 4) specially designated 

areas. 

1. Demographics 

First, an area may be designated as an environmental justice area based on the 

demographics of its residents, as determined by the most recent U.S. Census or American 

Community Survey. Communities with more low-income households and households with 

limited English proficiency or limited formal education are included, as these demographics 

correspond to increased vulnerability to environmental hazards14 or decreased ability to 

participate in public decision-making processes.15 Information on these demographics is widely 

available, regularly updated, and fairly high-resolution, making these neighborhood 
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characteristics well-suited to use in statewide legislation, particularly in jurisdictions that do not 

have resources to conduct additional data collection.16 

The demographic category also incorporates racial demographics17 based on the close 

correlation between race and exposure to environmental hazards.18 Racial demographics are a 

significant predictor of the distribution of environmental burdens because of the legacy of racial 

segregation and discrimination, and the “spatially concentrated disproportionate pollution 

burdens in communities of color” that increase their risk of exposure to environmental harms.19 

More information about this designation, including an analysis of the potential legal implications 

of including this factor, is included below in the section titled “Use of race in designation of 

environmental justice area.” 

2. Susceptibility metrics 

In addition to the single demographic metrics, the bill includes areas that have been 

designated as highly susceptible to environmental pollution by the United States Environmental 

Protection Agency’s demographic indices.20 While these indices rely on much of the same 

demographic data included in the demographic definition, a high overall score on these 

susceptibility metrics may help to identify additional communities that fall slightly below the 

demographic thresholds identified but that are nevertheless still at heightened risk of 

environmental hazards. As discussed in the section below on the use of race in designating 

environmental justice areas, the United States Environmental Protection Agency EJSCREEN 

demographic index relies in part on racial demographics. 

3. Tribal land 

The designation of lands of federally recognized tribes as “environmental justice areas” 

serves two purposes. First, it recognizes that Indigenous communities bear a disproportionate 
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share of pollution.21 Second, it recognizes the unique status and sovereignty of tribal nations by 

ensuring that they are included and adequately consulted in decisions impacting their land. 

4. Agency approval 

Lastly, the state environmental protection agency may designate additional areas as 

“environmental justice areas” if they are particularly vulnerable to environmental or public 

health hazards, have a history of disproportionate environmental burdens, or have a diminished 

capacity for public participation. This category gives the agency some discretion to identify 

additional areas that may benefit from the designation, and encourages flexibility in recognizing 

the input of community organizations, residents, and advocates who are closely connected to the 

issue of cumulative impacts.22 By doing so, it gives communities an opportunity to identify 

themselves for further consideration and ensures that no overburdened community is 

categorically excluded from being designated an environmental justice area. 

 
Additional Issues to Consider 

Use of race in designation of environmental justice area: 

This model bill utilizes racial demographics in its definition of “environmental justice 

area,” a term that is used to identify areas that are more likely to be burdened by environmental 

hazards or associated health problems. These demographics are a strong predictor of an area’s 

exposure to environmental hazards,23 making them a particularly salient metric for this bill.24 

However, their inclusion in this definition may increase the risk of litigation under state or 

federal equal protection law, which could delay or completely prevent implementation of the bill. 

Federal courts in multiple states have recently halted federal programs that contain racial 

classifications on the grounds that these classifications violate the Constitution’s Equal 

Protection Clause.25 

While the use of race-conscious metrics carries a risk of litigation, legislators might 

reduce this risk by ensuring that the use of race in their bill is narrowly tailored to achieve a 

compelling government interest, such as remedying past discrimination.26 The Supreme Court's 
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recent decision in Students for Fair Admissions, Inc. v. President and Fellows of Harvard 

College27 affirmed this standard for the consideration of race in government decision-making. 

Legislators wishing to further minimize the risk of an equal protection challenge can modify the 

definition of “environmental justice area” to eliminate the use of racial demographics. To do so, 

provision [2.3(a)(ii)] should be removed, as well as the reference to “United States 

Environmental Protection Agency EJSCREEN demographic index” in [2.3(b)]. Legislators 

should also consider the extent to which state constitutional law may limit the use of race. 

 
Conditions on permit approval 

[Subsection 4.3] of the model law requires the state environmental protection agency to 

prescribe reasonable and appropriate conditions and safeguards on the permitted project to 

minimize negative environmental impacts in the surrounding area. Federal constitutional law 

places some limits on the ability of permitting bodies to place restrictive conditions on permit 

approvals.28 While state authorities “may choose whether and how a permit applicant is required 

to mitigate the impacts of a proposed development,” the Constitution requires that “an essential 

nexus and rough proportionality” exists between the conditions imposed and the government’s 

interest in mitigating the effects of the development.29 This enables regulators to impose permit 

conditions that minimize the impacts of a polluting facility, but prohibits the imposition of 

conditions that are not closely tied to this purpose, which may be seen by courts as improperly 

restricting the property rights of the permit applicant. As a result, conditions placed on permit 

approvals should be reasonably designed to address the nature and extent of the impacts that the 

indirect source will have on surrounding communities. 

This bill is written to comply with these federal constitutional limits, but modifications 

may be necessary to comply with any more restrictive state constitutional doctrines. 

 
Jurisdictions Implementing Similar Legislation 

The San Joaquin Valley Air Pollution Control District, based in Fresno, California, 

implemented an indirect source review program in 2006. The program applies to a wide range of 

residential, commercial, industrial, office, and other development projects, and requires specific 

reductions for emissions associated with different components of proposed projects.30 Since its 

inception, the program has reviewed more than 3,000 projects31 and is estimated to have reduced 

emissions by more than 5,000 tons over the course of its most recent annual reporting period.32 
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2017), https://ww2.valleyair.org/media/cjlnn0u1/r9510-a.pdf. 
31 State of Oregon Department of Environmental Quality, Oregon Environmental Quality Commission 

Meeting (Mar. 18, 2020), https://www.oregon.gov/deq/EQCdocs/03182020_Item1_PetitionAction.pdf. 
32 San Joaquin Valley Air Pollution Control District, Indirect Source Review Program 2022 Annual 

Report, https://ww2.valleyair.org/media/xbtpmlki/2022-isr-annual-report.pdf. 
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In 2021, the South Coast Air Quality Management District in Southern California 

adopted an indirect source rule for warehouses larger than 100,000 square feet.33 Although this 

regulation operates largely through a points-based system that incentivizes warehouse operators 

to take emissions-reducing actions, its roll-out over the next several years may provide insights 

that are applicable to the design and implementation of other types of indirect source regulation 

like this model law. 

In addition to these existing regulatory programs, this model law draws from the 

proposed regulations developed by Lewis and Clark Law School’s Green Energy Institute.34 

While this proposal was designed specifically for the state of Oregon and was developed as a 

regulatory, rather than legislative, solution, it provides a helpful framework for the creation of an 

indirect source review program at the state level. The Oregon Department of Environmental 

Quality’s response to the proposal, which declined to move forward with the proposed 

regulation, also serves as a valuable resource for understanding additional considerations that 

may arise in indirect source regulation.35 This response also includes useful reporting on the 

implementation of the San Joaquin Valley Air Pollution Control District’s program. 
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